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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3306 
LEE FLEENOR, Plaintiff in Error, 
versus 
RALPH DORTON, REGISTRAR FOR THE "WEST W.A.RD, 
APPALACHIA PRECINCT; WISE COUNTY, 
Virginia, Defendant in _Error. 
PETITION. 
To tlu~ Honorable, the Jitstices of the Supreme Court of Ap-
peals of Virginia: 
Your petitioner, Lee Fleenor, a citizen of the "\Vest Ward 
of the Appalachia Precinct of Wise County, Virginia, and 
duly qualified to register as a voter at said precinct, on the 
12th day of June, 1947, applied to Ralph Dorton, Registi:ar of 
said precinct, to register, but was denied the right to apply 
to register as such voter, whereupon, after due notice, lie ap-
plied on the 21st day of June, 1947, in writing, to the .Judge 
of the Circuit Court of Wise County for an order to compel 
the said registrar to furnish· petitioner a convenient pltice 
. with necessary table~ chair; paper and ink or pencil, and to 
allow petitioner to make application, as required by law, to 
register, and thereupon.such proceedings were had on sttid ap;-
p1ication that on said 21st day of June, 1947, s~id Circuit 
Court denied said relief and dit:;missed the application by 
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· final judgment; a transcript of the record of the proceed-· 
2• ings *'in the aforesaid Circuit Court is herewith exhibited. 
Your petitioner is advised, and represents to your 
Honors, that said judgment is ·erroneous, and that he is ag-
. grieved thereby in the following particulars, namely: 
PROCEEDINGS IN THE CIRCUIT COURT. 
Petitfoner, a citizen and a person qualified to vote, at the 
·w~~t ·ward of the Appalachia Precinct in Wise County, Vir-
ginia, being denied the right to apply to registe.r as a voter 
al said precinct., and refused a suitable and convenient place 
with necessary- table, chairs, paper, ink or pencil to apply to 
register, apphed, in.writing, after notice, to the Circuit Court 
·of Wise County,'Virginia, within ten days thereafter, for an 
order to compel Ralph Dorton, registrar for said precinct to 
furnish petitioner a convenient place, table, chair., paper, and 
ink or pencil to enable him to make application for registra-
tion as a voter at said precinct, and to allow him to make 
application as such, and enroll petitioner as a voter~ The 
aefendarlt, Ralph Dorton, registrar, appeared by attorney, 
who was the Commonwealth's Attorney for Wise County, and 
demurred to the applicat~on, which the Court sustained, and 
by final judgment dismissed the application on the 21st day of 
June, 1947. 
STATEMENT OF THE C!\.SE. 
Petitioner, a ·citizen., with the . qualifications required by 
Sections 18 and 20 of the Virginia Constitution to register, 
as a voter at the West Ward of the ApJlalachia ri.Pre-
3* cinct in vVise County, Virgin,ia, presenled himself during 
proper · business hours to Ralph Dorton, registi:ar for 
said precinct, on the 12th day of June, 1947, and requested to 
be allowed to register as a voter at said precinct, offering to 
present his poll tax receipts showing he had paid his .poll 
taxes for three .years next preceding and was otherwise en-
titled to register, but said registrar refused to allowed peti-
. tioner to· register and refused to furnish him a suitable and 
convenient place for said purpose, or a table, chair, pap·er or 
ink or pencil for said purpose; whereupon petitioner, after 
due notice, within ten clays thereafter, applied· to the Circuit. 
Court of Wise County to compel said registrar to furnish 
petitioner a suitable place, table, chair, paper, and pen and 
ink, or pe·ncil, and be required to allow petitioner to make ap-
plication to register and enroll him as a ·voter at said pre-
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cinct. The defendant 'clemurred to this application, which the 
court sustained, and denied the application or any relief, and 
dismissed the application. 
ASSIGNMENTS1 OF ERROR. 
The Court erred in refusing to require Ralph Dorton, reg-
istrar at the West War~ of the Appalachia precinct of Wise 
County, to furnish petitioner a proper and convenient place 
with necessary table~ chair, paper, and ink or penoil, and to 
allow him to make applicatibn to register as a voter.· at said 
precinct, and to enroll him as· such, and in sustaining a de-
murrer to petitioner's application for said purpose .. 
*QUE~TIONS OF LAW. 
1. 
Is a person, with the qualifications prescribed by the Con-
stitution of this State, able and willing to register as a ,oter, 
entitled to do so upon his request to the registrar of the 
proper precinct at a proper time. 
2. .. 
Is a registrar required by law to furnish a person, duly 
qualified and requesting to be allowed to register, a suitable 
and convenient pla~e, with necessary table, chair, paper, and· 
ink or pencil, to enable .such person to write out an applica-
tion to register, and to allow the applicant to make his ap-
plication in writing as required py law. 
3. 
If a person., duly qualified to register. as a voter· is, by the 
registrar, denied the right to make applications as such, and 
also when such registrar refuses to provide a suitable and 
convenient place, with necessary table, chair, paper and ink 
or pencil for said purpose; should the Circuit Court of the 
County where this is denied, upon application within ten d~Y.S 
from such refusal, compel said registrar to do so. 
ARGUMENT. 
While the record does not show it, it is but fair to the 
learned Circuit Court to say he g·ave as his reason, for dis-
missing tllis application, petitioner's remedy was by man-
damus. 
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5~ ~Each of the ·questions of law '·above set oul are so 
clearly set forth by the Constitution and statutes o! this 
State, we deem it only necessary to refer to them. It 1s ad-
mitted petitioner possessed the qualifications of citizenship . 
and residence, and had paid the poll taxes, which shall entitle 
him to register., Virginia Constitution, Sec. 20, and presented 
himself at a proper time to make the application for the pur-
pose as r"equired by Section 20 of the Virginia Constitution, 
and ·Section 93 of the Virginia Code. It is also admitted that 
he presented himself during· proper business hours to the 
proper person and requested to be allowed to register at the 
proper precinct; that he was denied the right to make the 
application required by law; and, that the registrar refused 
to furnish him a suitable and convenient place, with necessary 
table, chair, paper, and ink or pencil to be used in registering. 
The record shows that within ten days thereafter he applied 
to the Circuit Court of the County in which he offered to 
register, by petition in writing, to have his right to register 
determined, which was. denieu. The Statute provides: 
'' It shall be the duty of the registrar to furnish a suitable 
and convenient place, with necessary table, chair, paper, and 
ink or pencil to be used by persons desiring to register in writ-
ing their application for registration., the cost of the same to 
be paid .out of the county or city treasury." Va. Code, Sec. 
93. 
· '~The registrar shall, at any time previous to the regular 
·days of registration, ,register any voter entitled to vote at the 
next succeeding election who may- apply to him to be regis~ 
tered. '' Va. Code, Sec. 98. · 
6* ,.,.The Constitution provides that persons of petitioner's 
class "·shall be entitled to register", Va. Const. Sec. 20; 
and the statute likewise so pro~des, Code, Sec. 93. 
MANDAMUS. 
No grounds for demurrer were assigned. Under Rule 22 
of this Court, it cannot be noticed except · for ,qood cause 
sli.oilled. But for the sake of arg·ument, and only for that pur-
pose, let us look to this record as it was presented to the 
learned circuit Court-that petitioner proceeded in the wrong 
way to establish his rig·hts. It was there contended that peti-
tioner's remedy was by mandamus. ,vhile mandamus may 
lie, still petitioner was entitled to the order sought at the 
har of the Circuit Court, beca_use his application was suf-
ficient to entitle him to the relief sought, whether you call \t 
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mandamus or .appeal. The application is in writing, is sworn 
to, and is presented ·after notice, states sufficient facts. to 
entitle petitioner to a writ of mandaml.ls (if that· was the 
_appropdate or only remedy), and prays that the Court "Will 
direct, require and command tbe suid Ralph Dorton, regis-
trar as aforesaid, to furnish your petitioner a convenient 
place with necess.ary table, chair, paper and ink or pe_ncil,, to 
e"Dable your petitioner to make the application by law." This 
is all that a petition f.or mand,amus should contain, Cqde 
Sec, 5831, 5832. The defendant d~murred, aA he is permitted 
to do on an application for mandamu.s, but is not on app~al 
which must be .by q,nswer, as we will see below, where the · 
. statute is copied. The application '' shows on its face proper 
matter for the jurisdiction of the Court;" Code Sec. 6105, 
7* •omitted nothing so essential that judgment according. to 
law and the very rig·ht of the case coilld not be given~ Va. 
Code, Sec. 6118. The application was on purpose so ·drawn 
as to enable. t:µe court to give petitioner the redress sought, 
whatever might be tl1e name by, which it was designated. 
While ordinarilv mandamus would lie in such cases. it is be-
iieved it is not the proper remdy in this; yet if it is,· ~nd is the 
exclusive one, the app]ication is· sufficient in substance for 
tbis relief to be granted. 
With ·reference tb the ,vdt df mandamus, Professor Minor 
says: 
"It is a high .prerogative .writ 9f an extensively remedial 
. 1 nature, and may be employed in all cases where the appljcaut LI-/ has a clear right. to h~ve-e. thin. g d. one of a ministerial ch.ar-. actei:, and bas no~ speci:fi~ n:ieans of compelling its per-. formance." 4 Minor Inst.. (3rd) 377 .. 
There can b~ no. doubt but the act soug·ht of the registrar 
was ministerial and was clear, but the statute has specifically 
provided another means, whether exclusive or not, for its pet·-
· formance; so it is believed m~ndamus does not lie. In -
Eubank v~ Bou.ghton,, 98 Va. 499, mandamus was allowed by 
the Circuit Court to compel defendant. to perform a specific 
ministerial duty to which petitioner had a clea·r rig·ht, but 
this was reversed because, "Petitioner is given a remedy by 
appeal''. In Spitler v~ ·Guy, 107 Va. 811, petitioner applied to 
the Supreme Court for m~ncla:D}us to compel the registrar to 
erase names from the reg1strat10n books improperly thereon. 
There was no doubt that the act was ministreial and the names 
clearly should be erased, yet the court held mandamus 
3• would not •Jie, because ''petitioners l1ave an adequate 
. . remedy by virtue of sections 86 and 86a of the Code of 
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Those two cases ·are in point, and it seems would have pre-
cluded mandamus in this case, because there was another 
specific means of compelling the performance sought. 
APPEAL.: 
But even if the remedy by mandamus was not superseded, 
which, as above shown, it seems to be; the legislature pro-
·vided a remedy by appeal in such .cases, and to it petitioner 
was entitled., whatever other remedies were available. Any 
. person denied registration; shall have the right of appeal to 
the Circuit Court of the County in which he offers to register. 
It makes no difference what the cause of denial, he is en- . 
titled to this remedy of appeal, if denied registration, it 
makes no difference how many other remedies he may have. 
The legislature had.a right to create this remedy; and to it 
petitioner wa ·sentitled to resort. It applies to any and all 
persons denied registration. After stating that each regis-
trar shall re,qister every citizen with the qualifications which 
it is admi,tted petitioner possessed, and that the reg·istrar 
shall provide, at public expense, a convenient place, table, 
cha ii·, paper, ink or pencil to be used; and, the registrar shall 
o,t any time 0/liy voter entitled to vote at the next election ap-
plies to be registered and is refused, Code Sec. 93,. 98 it is 
then furthe~· provided: 
9• 8 ' 'Any person denied registration shall have the right 
to appeal, without payment of writ tax or giving: security 
for costs, to the circuit court of the county or to the corpora-
tion .court of the city, in. which he offers to register, or to the 
judµ;e thereof in vacation, by presenting to such court or 
judge, within ten days thereafter, a petition in .writing to have 
hig·b rig~t to register determined, containing a statement of 
the facts proved before the said registrar, to which the regis-. 
trar shall make answer in writing. The matter shall be heard 
and determined upon such petition and answer and such evi-
dence as may be introduced in support thereof. Such proceed-
ings shall take precedence over all other business of the said 
court or j11dge, and shall be he.~rd as soon as possible. Upon 
the filing of such petition the clerk of" the court shall at once 
give notice to the Commonwealth's attornev for his county or 
citv, whose duty it shall be to appear and defend against said 
petition in behalf of the State. Judgment. in favor of the 
petitioner shall entitle him to registration. From a judgment 
r,:mdered &gainst him a writ of error ·shall lie from the Su-
preme Co1'rt' of Appeals in favor of the petitioner." Va~ 
Code~ Sec. 103. 
D 
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The right. and remedy is specifically provided. It being a 
right which is a prerequisite to a citizen o_btaining the most 
priceless heritage .known to mankind-the one by which:·we 
regulate all others, and is a common right safeguarded by· 
our Constitution, Va. Const .. , Sec. 6; · Co~. v. Ellett, 174 Va. 
403, 414; this remedv is of such paramount importance it is 
given precedence over all other business of the· Court, even 
ha,beas corpus 01~ taxation, and that without payment of the 
,1s11al writ tax, and writ of error to the Supreme Court of 
.... ~ ppeals, as of rig·ht, seems to be accorded it. This is our 
reason fo1~ invoking· it. Having invoked it, and been denied 
a hearing in the Circuit Court, petitioner prays the protec-
tion and assistance of this Court. He has been denied rights 
guaranteed him both by the Constitution and legislation. As 
said in Clay v. Ballard, 87 Va .. 689, the question is 
· 10• "whether *the requisites of the statute in such a case 
have been complied with". It is admitted they have 
not; and that by an officer up·on whom, in the administration 
of government, most important and essential duties · are im-
posed by law. If he can after taking an oath to support the 
Constitution and impartially discharge the duties., thus flaunt 
and deny them; liberty will end. Petitioner has been denied 
right~ plainly guaranteed him by the constitution and statute 
of this state. He has applied for redress in· the manner pro-
vided by law, which the Circuit Court failed to give. ' 
Your petitioner further represents that said judgment is 
in other respects uncertain, informal and erroneous; and he 
avers that on the 5th day of tluly, 1947, he mailed a copy of 
this petition to John. Roberts, Attorney, Norton, Virginia, 
wbo represented defendant in the Court below, and wrote him 
that this petition would be mailed to M. B. Watts, Clerk of 
the Supreme Court of' Appeals at Richmood, Virginia, on 
July 5., 1947. This petition will constitute opening brief in 
case ·a writ of error is allowed. · 
Your petitioner therefore prays that a writ of error may 
be awarded him, in order that said judgment for the· causes 
of error aforesaid before you may be caused to come, that the 
whole matter in said judgment contained may be reheard and 
that the judgment of the Circuit Court of Wise County may 
be reversed and annulled, and that the prayer of his petition 
· to said court be allowed. And your petitioner will ever pray, 
etc. 
LEE FLEENOR, 
By s. H. & GEO. C. ·suTHERLAND, 
His attornevs. 
. ., . 
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11 * *CERTIFICATE OF ATTOI.tNEY. 
I, S. H. Sutherland, an attorney practicing in the Supreme 
Court of J\ppeals of Virginia, whose postoffice address is· 
Clintwood, Virginia, do certify that in my opinion it is proper 
that the decision of the Circuit Court for Wise. County in the 
cause of Lee Fleenor v. Ralph Dorton, Registrar; etc . ., of 
which the record is · anne:x:ed, should be reviewed by the Su"'.' 
preme Court of Appeals. . 
Give'h: under my hand, this 5th day of July, 1947. 
S. lL SUTHERLAND{ 
Attorney .. 
Clintwood, Virginia, July 5, 194 7. 
Received July 8, 1947. 
M. B. ·wATTS, Olerk. 
Received July 18, 1947. 
.A.~ C. B. 
Writ of error awarded August 2, 1947. Bond $300.00. 
A. C. BUCHANAN. 
Received August 4~ 1947. 
M. B. W. 
· ll RECORD 
Lee ·Fleenor, Plaintiff 
v. 
:Ralph Dorton, Registrar, Defendant 
. Pleas before the Circuit Court of w·ise County on the 
21st day of J ufle, ~94 7. . · . · . .. 
page 1 } VIRGINIA. : 
In the Circuit Comt for Wi8e County. 
Lee Fleenor, ~etitioner 
v. 
Ralph Dor"ton, Registrar for ,vest Ward in Precinct of Wise 
County, Virginia. · _ 
• 
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A~PEAL. 
To the- Honorable George Norton, Judge of said Circuit Court 
of Wise County: 
Your petitioner, Lee Fleenor, would ~ost respectfully rep-
resent unto y_ou Honor: · 
1. That he is a citizen of th~ United States, ... years old 
and .has been a resident of the State of Virginia for more 
than one year; of ·wise County, Virginia, more than 6 months 
and of the West Ward of the Appalachia Precinct in Wise 
County and have paid all poll taxes assessed or assessable 
against him for the three years preceding . . . . day of ...... , 
1947 ;. 
2. That Ralph Dorton is the duly appointed and qualified 
and acting registra.r for the "\Vest vVard of Appalachia Pre-
cinct .in Wise Ooun ty,, Virginia ; . 
3. That on the 12th day of June, 1947, your Petitioner pre-
sented hims.elf during proper business hours to the said Ralph 
Dorton, Registrar as aforesaid, and requested that he be al-
·1owed to register as a v9ter at his precinct, that being the 
precinct in which your Petitioner has resided for the past 
30 days ; but the said Ralph Dorton, registrar as aforesaid, 
refused to allow Petitioner to apply or to register at said 
Precinct and refused to filrnish Petitioner a suitable· and 
convenient place with necessary table, chair, paper and ink or 
pencil to be used for said purpose and refused to allow Peti-
tioner to make the . application required by law which your 
Petitioner was ready, able and willing to do and of" which 
Ralph Dorton Registrar as afore said .,had full lmowledged. 
Petitioner offered to. present his poll tax receipts showing . 
the payment of his poll tax for the three years next preceding 
and informed said Registrar that he · was a citizen of the · 
United States. and had been a citizen of the Stat.e of Virginia 
for more than one year, of Wise County more than 6 months 
· and of the West Ward of the Appalachia Precinct 
page 2 } of Wise County for more than 30 days; yet, said 
Registrar persisted in his· refusal. 
Wherefore, being remediless in the .premises your Petitioner 
prays that your Honor may allow an appeal from the action. 
and refusal of said Ralph Dorton, Registrar for the West 
·ward, Appalachia Precinct in "\Vise County, Virginia, and 
that your Honor upon the hearing will direct, require and 
command the. said Ralph Dorton, Registrar as aforesaid, to 
furnish your Petitioner a convenient place wit:6 necessary 
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table, chair, paper and ink, or pencil, to enable your Peti-
tioner to make the application as required by law and that 
- said Registrar· be commanded and compelled to enroll your 
Petitioner's name as a registered voter in West Ward of the 
Appalachia Precinct of 'Wise County, Virginia and that the 
Clerk of your Honor's Court be required to notify the Com-
monwealt4 Attorney of this appeal as required by section 103 
of the Code of Virginia. 
And your Petitioner will ever pray, etc. 
State of Virginia 
County of Wise, to-wit: 
(s) LEE FLEENOR 
Petitioner 
This day Lee Fleenor, whose name is signed to the fore-
going petition appeared before me~ Marie Ossea, a Notary 
Public for Wise County, Virginia and made oath that he be-
lieves the matters and tbing·s set forth in the foregoing peti-
tion are true. 
G1vennnder my hand this 13th day of June, 1947. 
/s/ MARIE OSSEA 
Notary Public 
page 3 ~ To Ralph Dorton, Esquire, Reg·istrar for the. West 
Ward of the Appalachia Precinct in Wise rounty, 
Va. 
You are here by notified ·that at 10 a., or as soon there-
after as the .matter may be heard, on the 21st day of ,Tune, 
, 1947, at the Judge's Office in Appalachia, Wise County, Va., 
. I will present a Petition to the Honorable George Morton, 
Judge of the.Circuit Court for Wise County, Virginia., for an 
appeal from your refusal to enroll and register my name as a 
voter for the ,vest '\Vard in the Appalachia Precinct for Wise 
County, Virginia, for th~ reasons as set forth in a petition 
then to be presented, a copy of which is hereto attached. 
Yours· respectfully, 
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(Return on Back of Notice) 
·'State of Virginia, 
· Wise County, to-wit: 
11 
I, R. J. Shephard, after first being duly sworn before the 
undersigned authority do depose and say as follows: That I 
executed the within notice on with named Ralph Dorton on 
the 13th day of June, 1947, by delivering a true copy thereof 
to _the said Ralph Dorton in Wise County, Virginia. I further 
swear that I am not a party to this suit or otherwise interested 
in the matter in contraversy. ' 
Given undez: my hand this 14th day of June, 1947. 
, /s/ R. J. SHEPHERD 
Sworn and subscribed to before me in my county and state 
aforesaid on this .14th day of Jun~, 1947. 
. /s/ MARIE OSSEA 
Notary Puplic 





The defendant says that the petition in this cause is not 
sufficient in law. 
'' Filed June 21, 194 7-. 
page 5 } Virginia: 
/s/ JOHN ROBERTS 
p. d. 
CHAS. I. ;FULLER, D. C. 
· Circuit Court of Wise County. on Saturday the 21st day . 
of efune in the year of our Lord N'meteen Hundred and Forty-
Seven. 
Present: The Honorable George Morton, Judge. 
12 Supreme Court of Appeals of Virginia 
Lee Fleenor, Plaintiff 
.v. 
Ralph Dorton, Registrar of West Appalachia Precinct, De-
fendant 
APPEAL FROM REGISTRAR. 
This day came the parties by their respective attorneys, and 
thereupon the def endailt demurred to plaintiff 'a petition and 
filed)1is demurrer in writing, and. the Court after ·hearing ar-
gum~nt of counsel and being advised of its judgment, doth 
adjudge and order that the demurrer filed in this proceeding 
to the plaintiff's petition,be, and the same is hei:eby sustained, 
and that the said petition be dismissed and this case stricke~r 
from the docket. To ·which .action of the Court in sustaining 
the Defendant's Demurrer, and dismissing said Petition, the 
Plaintiff, by counsel, duly and proper~y excepted. 
GEORGE MORTON., Judge. 
page . 6 } Virginia, 
Wise County, to-wit: 
I, Chas. I. Fuller, Deputy for J. A. Gardner, Clerk of the 
Circuit Court of Wise County in the State of Virginia, do 
hereby certify the foregoing is a tru.e and correct transcript 
of the record in the case of Lee Fleenor, Plaintiff, against 
Ralph Dorton, Registrar, Defendant, latelly pending iti the 
Wise County Circuit Court. 
I further certify that Mr. John· Roberts, counsel for de-
fendant has had due notice of the transcribing of this record 
for the purpose of an Appeal. · 
Given under my hand this the 1st day of July, 1947. 
Clerk's Fee $7.00. · 
A Copy-Teste : 
CHAS. I. FULLER, . 
. Deputy Clerk. 
M:. B. WATTS~ C. C. 
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